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4. Are the provisions dealing with forms of consent and the conditions
attached to their use appropriate?
RECA proposes an exception be added to section 13(1) of PIPA
At its origin, PIPA was intended to address consumer personal information
protection issues vis-a-vis commercial enterprises. As a professional regulatory
body (PRO), RECA's activities and work is very different from the activities of
commercial enterprise.
RECA has a law enforcement function under the Real Estate Act (REA). RECA’s s. 5
mandate is to investigate professional misconduct, unlicensed practice and to
investigate, detect and suppress mortgage fraud. PIPA s. 14 provides exceptions
allowing an organization to collect information about an individual without consent.
Specifically, s. 14(d) allows an organization to collect personal information without
consent from the individual if the collection is reasonable for the purposes of an
investigation or legal proceeding.
However, PIPA s.13(1) requires the organization, before or at the time of collecting
personal information about an individual from the individual, to notify that individual
in writing or orally that the personal information is being collected, the purposes for
which the personal information is collected and the name of a person who can
answer questions about the collection.
PIPA’s section 13 may appropriately support commercial enterprise notification for
personal information collection from the individual but, in RECA’s view, it is at odds
with law enforcement under the REA.
RECA has experienced numerous situations where this notification requirement has
had the effect of hindering RECA's law enforcement mandate under the REA. RECA
has encountered many situations where individuals who either are the subject of
an investigation or are witnesses refuse to supply personal information once they
are notified that the purpose of the collection of the personal information from them
is for law enforcement or a legal proceeding under the REA.
In particular, unlicensed persons carrying out industry member activities without a
license and consumers affected by this unlicensed activity will often not provide
information to RECA once notified of RECA's unlicensed practice investigation. In
such circumstances, RECA cannot fulfill its statutory mandate to protect the public.
The notification requirement in PIPA is not consistent with all privacy legislation in
Canada. For example:
i)

Under Alberta’s Freedom of Information and Protection of Privacy Act
(FOIP), if a law enforcement body collects personal information for the
purposes of law enforcement, they may not be required to give notice to
the individual from whom the personal information is collected. FOIP s.
34(3) allows a public body to withhold notification if ‘‘…it could
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reasonably be expected that the information collected would be
inaccurate.’’
ii)

Similarly, in British Columbia, under the Freedom of Information and
Protection of Privacy Act s. 27(3) (FIPPA), public bodies collecting personal
information for the purpose of law enforcement are not always required
to notify the individual. S. 27(2) requires a public body to inform
individuals from whom it collects personal information of the purpose
and authority for collecting that information. S. 27(3) exempts law
enforcement from this requirement, noting that ‘‘…Subsection (2) does not
apply if (a) the information is about law enforcement or anything referred
to in section 15 (1) or (2),’’

iii)

Section 7(1)b of PIPEDA provides notification is not required if:
…it is reasonable to expect that the collection with the knowledge or
consent of the individual would compromise the availability or the
accuracy of the information and the collection is reasonable for purposes
related to investigating a breach of an agreement or a contravention of
the laws of Canada or a province;1

A similar amendment for PIPA was presented to the Select Special PIPA Review
Committee in 2007. One of the options suggested was that the section be amended
to include the wording ‘‘…the organization does not have to provide notice if doing
so would compromise the availability or accuracy of the information.’’2
Similar to PIPEDA, RECA proposes that PIPA s. 13 be amended such that notification
is not required when personal information is collected from the individual for
purposes of an investigation or legal proceeding. Possible wording may be:
s. 13(5) Subsection (1) does not apply to the collection of personal information
from the individual if it is reasonable to expect that notification to the individual
about the collection would compromise the availability or the accuracy of the
information and the collection is reasonable for purposes related to investigating
a contravention of the laws of Alberta or Canada or a breach of an agreement;
6. Are the exceptions to consent for the collection, use and disclosure of
personal information appropriate? Please explain why or why not and provide
suggestions.
RECA proposes clarification to PIPA section 20 - Disclosure without Consent
a) Wording in s. 20 causes confusion

1

Personal Information Protection and Electronic Documents Act, SC 2000, c 5, s.7(1)(b)
Alberta Hansard, Select Special Personal Information Protection Act Review Committee, June 21,
2007, page PI-99.
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PIPA s.20 states that an organization ‘‘may (emphasis added) disclose personal
information about an individual without the consent of the individual but only if one
or more of the following are applicable’’... It goes on to list circumstances where
disclosure without consent is permitted. The list includes s. 20 (b): when ‘‘the
disclosure of the information is authorized or required by a statute, regulation, bylaw,
or legislative instrument of a professional regulatory organization’’.
RECA’s concern is with the word ‘‘may’’ preceding the words ‘‘is…required’’ in the
exception which applies to situations where disclosure is required by statute,
regulation, bylaw or legislative instrument of a professional regulatory organization.
Using permissive or discretionary language i.e. ‘‘may’’ followed by mandatory
language in an exception results in confusion and uncertainty for organizations
required to disclose personal information without consent to RECA pursuant to a
statute, regulation, bylaw, or legislative instrument of a professional regulatory
organization. The wording suggests organizations ‘‘may’’ choose whether or not to
disclose personal information required to be disclosed in accordance with statute,
regulation, bylaw, or legislative instrument of a professional regulatory organization.
For example, the REA gives the executive director the authority to demand
information from any person. Production orders can also be issued mandating
compliance with personal information disclosure requests. These are statutory
powers the legislature has granted RECA to fulfill its statutory mandate. Despite this,
RECA has encountered organizations which refuse to provide personal information
during an investigation because they believe they are not required to disclose it on
the basis of the discretionary wording noted.
RECA proposes adding a section to eliminate the confusion created by the
inconsistency. It would clarify that PIPA s. 20 does not give an organization
discretion to refuse to disclose personal information required to be disclosed by a
statute, regulation, bylaw, or legislative instrument of a regulatory organization.
Possible wording is:
Nothing in this section is to be interpreted so as to affect the obligation to disclose
personal information required to be disclosed by
(i)
(ii)
(iii)
(iv)

a statute of Alberta or Canada,
a regulation of Alberta or a regulation of Canada,
a bylaw of a local government body, or
a legislative instrument of a professional regulatory organization.

b) Publication of PRO enforcement decisions should be expressly permitted
PIPA s.20 may impact a PRO’s ability to publish necessary personal information to
protect the public. Some of RECA’s primary functions are to promote the integrity
of the industry, protect consumers and protect against, investigate, detect and
suppress mortgage fraud. RECA achieves these purposes through enforcing
standards of conduct as well as ensuring only those who are authorized to practice
do so.
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Publishing decisions about those who have been sanctioned by RECA is important,
protects the public and the integrity of the industry. Publication provides the public
with information about individuals who have engaged in misconduct for informed
decision making. It deters others from similar conduct and activity. Publication also
ensures transparency about RECA’s activities and helps maintain confidence in the
PRO.
Recent amendments to PIPA have given special recognition to trade unions.
S.20.1(1) of PIPA states ‘‘…a trade union may disclose personal information about an
individual without the consent of the individual for the purpose of informing or
persuading the public about a matter of significant public interest or importance
relating to a labour relations dispute involving the trade union…’’. The provision
provides that disclosure can occur without consent where ‘‘…the disclosure of the
personal information is reasonably necessary for that purpose…’’ or where ‘‘...it is
reasonable to disclose the personal information without consent for that purpose,
taking into consideration all relevant circumstances, including the nature and
sensitivity of the information’’.
RECA proposes a similar provision could specifically allow PRO’s to publish personal
information without consent for the purpose of supporting their statutory
obligations. RECA suggests PIPA should recognize the unique needs of PRO’s. They
are accountable to the public and the professionals they regulate.
RECA proposes adding authorizing provisions to PIPA allowing PRO’s to publish or
give public notice of personal information without consent in disciplinary decisions,
licensing decisions, and other PRO enforcement actions. Possible wording is:
20(1) A professional regulatory organization may disclose personal information
about an individual without the consent of the individual for the purpose of
publication of licensing decisions, disciplinary decisions and actions, or other
decisions and actions taken pursuant to a professional regulatory organization’s
obligations under a professional act or for the purpose of informing or protecting
the public if it is reasonable to disclose the personal information without consent
for that purpose, taking into consideration all relevant circumstances, including
the nature and sensitivity of the information.
(2) Nothing in this section is to be construed so as to restrict or otherwise affect
a professional regulatory organization’s ability to disclose personal
information under section 20.
7. Should the provisions of PIPA pertaining to disclosure without a warrant be
changed? If so, what should be changed?
RECA does not believe the provisions in PIPA relating to disclosure without a warrant
require change. However, if change is viewed as being necessary, we are of the view
insertion of the word ‘‘reasonable’’ in s. 20(f) and (m) will address any concerns
raised.
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We understand concerns are raised on the basis of R. v. Spencer, 2014 SCC 43. This
case examined PIPEDA and an Internet Service Provider’s (ISP) voluntary disclosure
of basic subscriber information to law enforcement officials following their request
for that information under s. 7(3)(c.1)(ii) of PIPEDA. The request was also made
pursuant to section 487.014(1) of the Criminal Code. This section provides that a
peace officer may ‘‘ask a person to voluntarily provide the officer documents, data or
information that the person is not prohibited by law from disclosing’’. To make the
request a peace officer does not require a production order. PIPEDA prohibits an
organization from disclosing personal information without the knowledge and
consent of individual unless there is lawful authority for the organization to make
the disclosure in such circumstances.
The Court held that because a peace officer used the particular section of the
Criminal Code and did not present a production order for purposes of the personal
information disclosure request, the peace officer could not compel compliance
from the ISP. Therefore, ‘‘…this request had no lawful authority in the sense that while
the police could ask, they had no authority to compel compliance with that
request….’’3 Therefore, with respect to the PIPEDA section under consideration, in
the circumstances of the case, the Court ruled without law enforcement’s lawful
authority for the request, an organization subject to PIPEDA could not make
personal information disclosure to law enforcement without the knowledge and
consent of the individual.
Spencer turned on whether there was a reasonable expectation of privacy in the
circumstances of the case. The Court found there was a breach of the accused’s
Charter right to be free of unreasonable search and seizure. Spencer dealt very
specifically with the issue of internet privacy and the ‘‘right’’ to anonymity on the
internet. The Court in Spencer, while recognizing this right, noted that the right was
not absolute, but an ‘‘interest’’ depending on the circumstances. This point was
made when the Director of Public Prosecutions, an intervener in the case, raised
concerns that recognition of this right could impede the effective investigation and
prosecution of online crime. The Court noted:
… However, in my view, recognizing that there may be a privacy interest in
anonymity depending on the circumstances falls short of recognizing any ‘‘right’’
to anonymity and does not threaten the effectiveness of law enforcement in
relation to offences committed on the Internet….4
Spencer, it is suggested, does not stand for the proposition that a Charter issue will
necessarily arise in all personal information disclosure circumstances. It should not
be read to adversely impact the sharing of personal information for law enforcement
purposes in all circumstances. In the interests of RECA’s statutory mandate to
protect consumers and detect and suppress mortgage fraud, it is RECA’s view that
the case should not be read to preclude law enforcement bodies, such as RECA and

3
4

R. v. Spencer, 2014 SCC 43 at para 65.
Ibid, at para 49.
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others, from disclosing personal information to other law enforcement bodies. If a
limit is found to be necessary, we recommend a reasonableness limit.
The authority to disclose personal information without consent for purposes related
to an investigation should not be changed because it can be a highly effective tool
fighting unlawful activity, including fraudulent activities. The position of
investigatory bodies, including professional regulatory bodies, operating under a
statute and sharing information for law enforcement purposes is different from a
request from law enforcement to an ISP offering services to consumers. PRO’s when
acting in a law enforcement capacity need the legal ability to disclose personal
information to other law enforcement bodies.
RECA requests sections 20(f) or (m) not be amended and that the ability of
organizations to disclose information to a public body or law enforcement agency
to assist in an investigation be maintained.
If changes are viewed as necessary, RECA suggests 20(f) be amended to include the
word ‘‘reasonable’’ is similar to 20(m). This section requires that ‘‘…the disclosure
of the information is reasonable for the purposes of an investigation or a legal
proceeding…’’. RECA suggests possible wording:
20 An organization may disclose personal information about an individual
without the consent of the individual but only if one or more of the following are
applicable:
…
(f) the disclosure of the information is reasonable and is to a public body or a
law enforcement agency in Alberta or Canada to assist in an investigation
(i) undertaken with a view to a law enforcement proceeding, or
(ii) from which a law enforcement proceeding is likely to result;
8. Should organizations be required to publish transparency reports on
disclosures made without consent to public bodies and law enforcement
agencies?
RECA supports transparency and openness in the work it does. It supports
transparency reports generally. However, from a PRO’s perspective and taking into
account the law enforcement function, transparency report publication could
adversely affect RECA’s enforcement work. RECA has a mandate to protect
consumers, enforce standards of conduct against industry members and detect and
suppress mortgage fraud. RECA has concerns that publishing content may adversely
affect RECA’s ability to carry out its statutory mandate. It could reduce law
enforcement effectiveness. Depending on what is required to be reported and
specifically how, RECA has concerns. Rather than general transparency report
publication, it may be more appropriate for a PRO to make its report information
available to the Ministry to which it reports.
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9. Are the processes for accessing records of personal information appropriate?
RECA supports an individual’s right to obtain their personal information records. The
45 day time limit for response is sometimes too limiting. RECA recommends an
amendment allowing 60 days to respond to personal information disclosure
requests.
10. Are the provisions regarding fees for accessing records of personal
information appropriate?
RECA is committed to privacy principles, including an individual’s right to access
personal information an organization retains about them. While RECA does not
charge fees to individuals to access their personal information at this time, it is
reasonable that fees for access be detailed and be within reasonable limits. RECA
supports the current exceptions listed in the Act where no fees may be charged.
11. Should PIPA provide a fee structure for access to personal information?
RECA does not charge fees for accessing personal information records. However, if
requests to RECA became burdensome or excessive, it may become necessary to
charge access fees. RECA believes that a reasonable fee structure set out in PIPA
would be beneficial to all concerned. A fee structure would create certainty,
consistency, and transparency for organizations and individuals alike.
20. Are the provisions in the Act regarding professional regulatory
organizations appropriate?
RECA is a PRO operating in accordance with the REA. It regulates real estate brokers,
mortgage brokers and real estate appraisers. RECA’s mandate is consumer
protection and ensuring the integrity of regulated professionals is enhanced. The
Act ensures education, eligibility and licensing to enter the profession, standards of
conduct and practice for licensees and enforcement of standards of practice
through complaint investigation and adjudication before panels. RECA enforces the
legislation against unlicensed practice.
PRO’s are inherently different from private, commercial sector organizations and not
for profits which are also subject to PIPA. The primary difference rests on a PRO’s
consumer protection mandate as opposed to the provision of goods or services.
RECA believes this difference should be explicitly recognized in PIPA.
While s. 55 of PIPA enables PRO’s to develop and use a personal information code,
such a mechanism inadequately recognizes PRO’s as different from other sectors
regulated in PIPA. This is because in a code PRO’s are required to comply with the
substantive sections in PIPA in all respects. If a PRO developed a code, duplication
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with PIPA would mainly result. The code would be, for all intents and purposes, a
simple image or mirror of PIPA. The benefit is not evident. No PRO has seen merit
in developing a code, likely for the reasons set out.
PRO recognition should occur in PIPA itself, including in definition and substantive
sections. RECA proposes:
•

•

•

continuing the definitions of PRO and legislative instrument of the
professional regulatory organization in the interpretation section of PIPA
section 1(1) and using these throughout the legislation;
incorporating a new interpretation section in PIPA specifically applying to
PROs such as ‘‘PIPA will be interpreted taking into account a PRO’s enabling
statute, rules, regulations, bylaws and any other legislative instrument of the
PRO’’; and
developing specific sections taking into account the specific needs of PROs
(some of which have been outlined in this response)

Implementing these proposals would enable the policy objective of PRO
differentiation and help ensure PIPA is interpreted appropriately for PRO’s.
22. Do you have any other suggestions or comments regarding PIPA?
RECA recommends a change to PIPA s. 4 (the application section)
RECA supports privacy principles. RECA supports the Supreme Court of Canada’s
statements in Alberta (Information and Privacy Commission of Alberta) v. United
Food and Commercial Workers, Local 401 which recognized the importance of
‘‘legislation which aims to protect control over personal information’’. RECA reads
this to mean all such legislation. RECA believes that not only can PIPA ensure there
is appropriate personal information protection but other legislation can equally, if
not in a more focused manner, achieve this objective.
Section 4(6) provides:
4(6) If a provision of this Act is inconsistent or in conflict with a provision of
another enactment, the provision of this Act prevails unless
(a) the other enactment is the Freedom of Information and Protection of Privacy
Act, or
(b) another Act or a regulation under this Act expressly provides that the other
Act or a regulation, or a provision of it, prevails notwithstanding this Act.
PRO’s are created by statute. They are a uniquely different sector from other sectors
to which PIPA applies. They can only operate within the statutory authority afforded
them by the legislature. As required by legislation, PRO’s report to the government
through government ministries. PRO’s are accountable to the government, the
public and the professions they regulate. The government oversees PRO activity.

10

AEF-009

Within this context, RECA proposes a change to the PIPA application section. It is
proposed that not only when a provision of PIPA is inconsistent or in conflict with
another enactment and the other enactment expressly provides that enactment or
a regulation or a provision of that enactment prevails notwithstanding PIPA, but also
in addition to the other Act or a regulation or a provision of it prevailing, the PRO’s
rules, bylaws or other legislative instruments should also prevail when they expressly
provide they prevail notwithstanding PIPA. Such a change would recognize PRO’s
legislative authority in their own statutes, regulations, rules, bylaws and other
legislative instruments to protect the personal information they collect, use and
disclose. When protections are fully contained in a PRO’s Act, regulations, rules,
bylaws or other legislative instruments and it is expressly indicated, these should
prevail over PIPA. The legislature intended PRO’s, such as RECA, to govern
themselves. This should be recognized in PIPA.
RECA proposes:
4(6) if a provision of this Act is inconsistent or in conflict with a provision of
another enactment, the provision of this Act prevails unless
(a) the other enactment is the Freedom of Information and Protection of Privacy
Act,
(b)the other enactment is a statute of a professional regulatory organization,
regulation, rule, bylaw or legislative instrument of a professional regulatory
organization which expressly provides it prevails notwithstanding this Act or,
(c) another Act or a regulation under this Act expressly provides that the other
Act, regulation, rule, bylaw or legislative instrument of that Act, or a provision
thereof, prevails notwithstanding this Act.

RECA thanks you for consideration of these written submissions. If you have
questions, please contact Jean Flanagan, RECA General Counsel.
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