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or has included many former academic administrators (e.g. Deans, Vice-Presidents, and Presidents) who
have returned to their first calling. Because we represent academic administrators up to the level of
Dean, we often provide representation to multiple sides in a dispute simultaneously. The reason we are
explaining our unique structure/role is that some of the traditional assumptions and understandings of
the management/labour experience do not necessarily apply to our experience, and the nature of our
work is accordingly somewhat more complex.
The Faculty Association is an organizational member of the Confederation of Alberta Faculty
Associations (CAFA), a provincial organization of the academic staff associations from the four
Comprehensive Academic and Research Institutions, and an organization member of the Canadian
Association of University Teachers (CAUT), the national organization for academic staff associations in
Canada.

B. Exclusion of the Faculty Associations from PIPA
Due to the nature of our work, we are not in a power relationship with our members – that is the
relationship the members have with the employer. Our job is to protect our members individually and
collectively. Our members rely on the commitment that when they come to talk with us about their
concerns, it is with complete confidentiality. Sometimes they are talking about other members or
administrators, but they may not want to take any action at that time. That being said, we have 2300+
members, talking with multiple staff member or officers; there are files and notes created through these
discussions.
Similarly, when the Administration comes to talk with us about resolving a process issue, they need to
know that it will not result in us disclosing that conversation with the member affected until and unless
any action is taken. Often, the administration will talk through the potential ramifications of various
scenarios for the individual or in relation to the precedent for all members. While it is in the collective
interest of our members to record such discussions, if disclosure to the member referenced were to be
required, discussions would likely not occur or not be recorded.
Following the resolution of individual cases, it often occurs that the details of a given file are used for
the purposes of bargaining better provisions for all members or establishing policies. It also may be that
details of different cases are used to contrast experiences. Often the experience of individual cases
points to flaws in Collective Agreement provisions or other policies. If the Faculty Association is
prevented from collecting these cases to raise these concerns because of PIPA restrictions, there is
potential harm to the collective interests of the general membership and the institution.
The PIPA provisions do not take into account the needs of labour organizations in collecting, using, or
disclosure of information. For example, it may be that members in a given area individually come to the
Faculty Association with complaints about their Department Head or Dean. We may advise those
members that while inappropriate, the individual actions do not meet the legal definition of harassment
or bullying; however a pattern of behaviour may emerge through multiple cases over a longer period
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that do meet that threshold. This collection of data to demonstrate a pattern of behaviour would not be
possible to collect if the Faculty Association is prevented from gathering such data without the
Department Head’s or Dean’s consent.
For effective labour relations to occur, the people communicating with us (whether they are the
individuals affected or the administrators/human resources staff) need to be assured that it is within a
context where it can be without prejudice and where confidentiality is respected.
In many ways, consulting with the Association is much like talking with legal counsel. However, the PIPA
legislation is not structured in a manner which gives confidence to the protection of such needed
confidential discussions or records. Indeed, it does not appear that the PIPA legislation is structured
with the needs of unions or faculty associations in mind at all. We would note that the Privacy
Commissioner of Canada has acknowledged that the federal Personal Information Protection and
Electronic Documents Act (PIPEDA) does not apply to unions, at it is only applied for commercial
purposes. In other words, PIPA goes beyond what is required of unions in most other Canadian
jurisdictions.
For that reason, we would recommend that unions generally and faculty associations in particular be
excluded from the PIPA legislation, except perhaps in relation to their own employees. This could be
done by limiting the jurisdiction under Section 4 of PIPA to organizations engaged in commercial
activities and about employees of an organization.

C. Concerns if the Faculty Associations remain covered by PIPA
The remainder of this paper suggests changes assuming that the Faculty Associations remain subject to
PIPA. While we are making these comments/recommendations, it should not be construed that these
are our preference. The primary position of our Faculty Association is for exclusion from PIPA, but we
proffer the following if our primary position is not accepted.

1. Providing Privileged Advice within the Governing Structures of the Association
The Post Secondary Learning Act, Section 86 establishes the formal governance of all Academic Staff
Associations. For instance, it provides that an Association must be managed by an elected executive, and
must make bylaws governing the Association’s affairs. These bylaws govern such things as the election
of the executive, the executive’s duties, powers and remuneration, and the calling of meetings of the
Association and of the executive. In addition to elected representatives, the Association has permanent
staff members, both professional staff and support staff. In this way the Association resembles a public
body such as a small municipality. Like a municipality, its members elect an executive to represent their
interests and to approve policies regarding the Association’s governance. Also like a municipality
permanent staff administer the mandate of the Association, and also advise elected officials.

AEF-020

Faculty Association of the University of Calgary
Submission Regarding PIPA

February 26, 2016
Page 4

The Collective Agreement between the Faculty Association and the Board of Governors of the University
of Calgary contains a typical dispute resolution provision providing for grievances to be filed and to be
advanced to arbitration. These provisions govern disputes as to the interpretation and application of the
Collective Agreement, and establish a procedure for determining whether one of the Parties has
breached the agreement. This grievance procedure provides that, if the Parties cannot settle a dispute
after meeting and attempting to resolve it, the matter may be submitted to a three member arbitration
board for binding arbitration. The Association has carriage of the grievance, even when it is alleging that
the University breached the agreement through its treatment of one of its academic staff.
Prior to the Association bringing an academic staff member’s complaint through the formal grievance
process, the Association must first determine whether the member’s proposed grievance has sufficient
merit and whether its pursuance is in the interests of the Association as a whole. Here, the Association’s
elected representatives, in this case the grievance advisor, and professional staff members may
deliberate regarding the potential issues the proposed grievance may raise and may draft tentative
decisions, opinions or correspondence. In so doing the Association owes a member a duty of fair
representation, but it is entitled to consider the interests of the Association and the membership as a
whole in making its decision. In this regard, the professional staff members and elected representatives
of the Association are akin to an informal administrative tribunal with in-house legal counsel. That is, the
Association’s professional staff members advise and deliberate with the elected grievance advisor
regarding the merits of a proposed grievance and whether it is in the Association’s interest to pursue the
grievance. If a member is unhappy with the decision of the grievance advisor, he or she has a right of
appeal to a committee comprised of elected representatives, who are again, supported administratively
by the permanent professional staff.
This situation creates a dilemma derived from PIPA’s current wording: the Association is in some ways
analogous to a public body, and in other ways analogous to an administrative tribunal, but has the
protections of neither. In these dual roles, the Association’s executive and professional staff deliberate
much like an administrative tribunal or municipal council. Prior to PIPA coming into force, the content of
these deliberations was recorded through note-taking and the resulting draft correspondence or draft
decisions regarding grievances were retained. These notes and drafts were not binding on the
Association; they had no legal effect. Yet, they were fundamental to the institutional memory of the
Association.
Yet, PIPA has led the Association to fear that the content of these deliberations and drafts could be
subject to a disclosure request, and this in turn would curtail their deliberative freedom. This freedom to
deliberate and record tentative, draft decisions, without fear of disclosure, is fundamental to the
decision-making process and has been specifically recognized with respect to the decision-making
process of administrative tribunals and boards. Free and open deliberations ensure that all possibilities
are canvassed, all concerns expressed, and all potential decisions proposed, regardless of how remote
the possibility, ill-founded the concern, or tentative the decision. While many initial and tentative
observations play no role in the Association’s ultimate decision, the process itself ensures the quality of
that ultimate decision. The Association’s professional staff and executive must be able to engage in this
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thought process free from fear that the notes and drafts chronicling such a process could be subject to
disclosure for some purpose other than for what they were intended.
Moreover, there are numerous disadvantages to disclosing the content of such deliberations and drafts.
Such information may be misleading as it may contain initial mistaken or misguided observations, or
comments or conclusions that ultimately played no part in the final decision. Their disclosure would
threaten the integrity of the decision-making process and the consistency of decision-making,
fundamentally impeding a tool which is essential to the decision-making process.
It is possible that PIPA already provides that the content of such deliberations and drafts are not subject
to disclosure, but this conclusion is not entirely clear. While they may apply in some instances to some
notes or drafts, they will not apply to others. The result is institutional uncertainty. We recommend that
this sort of advice provided to Officers and Committees be considered privileged and clearly excluded
from disclosure to eliminate any doubt.

2. Freedom of Expression
PIPA generally prohibits the collection, use and disclosure of personal information without advance
written consent without regard to an organization’s purpose, the nature of the personal information at
issue, or the situational context. Because of this, PIPA can have a dramatic impact on free expression,
particularly when applied to advocacy, public interest, social and labour groups. In this regard, PIPA
potentially prohibits organizations from doing such things as taking a group photo of people protesting
at the Legislature; telling others what a politician or other public figure said at a protest or in a meeting;
and, publishing information about the workplace if to do so would identify a member of management.
In our situation, a Faculty Association must be able to talk to our members or the public about a
workplace policy established by the President, the Provost, a Dean, etcetera, and/or about comments
made by her or him in a public meeting. In this regard, the PIPA provisions are likely on the wrong side
of Constitutional freedom of expression protections. The narrow change the Alberta Legislature made
regarding the Supreme Court decision may have met the letter of the decision, but certainly not the
Charter right to free expression. We would suggest that PIPA be amended to include a provision that
“Nothing in this Act shall be construed as authorizing an unreasonable limit on free expression in
relations to an organization’s non-commercial activities.”

3. Collegial Governance
The nature of collegial governance at a post-secondary institution is that there are many processes and
decisions which are performed or made by groups of academic staff members, often with a Faculty
Association representative involved or monitoring (among other stakeholders). These committees may
be for hiring, tenure, promotion, harassment, research and scholarship leaves, or dealing with a myriad
of other topics related to the work of academic staff. For most of the members of the committee, PIPA
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does not apply as they are serving under the umbrella of the University. If anything, FOIP would apply to
the records kept by the University administrators or committee members. However, the Faculty
Association staff may provide confidential advice to the Association representative monitoring such
committees, and the representative would provide reports back to the Association on the work at such a
committee. While such reporting would be considered normal, and be the purpose for having such a
representative on those committees, the problem is the differences between FOIP and PIPA are such
that the reports from others on the committee would be protected from disclosure, but the
communication to and from the Faculty Association’s representative may not be. In other words, it is
not clear the PIPA Section 4(3)(e) applies to this situation, as the information in the custody and control
of the Association is not subject to FOIP, although similar information generated by the University
Administration would be. This lack of clarity on the exclusions in PIPA may mean that the Association
does not retain the records in the level of details as is permitted by the University administration and
our inability to retain such records might undermine the collective good. We recommend that such
records be on the list of permitted exclusions to disclosure.

4. Broader Definition of ‘Investigation’ and ‘Legal Proceedings’
Within universities there are a myriad of processes beyond the definition of ‘investigation’ or ‘legal
proceeding’ as defined by PIPA Sections 1(1)(f) and (g). Universities have tribunals of various sorts that
exist outside of the narrow definition of PIPA (for example, committees of investigation on breaches of
research ethics). The narrow definition could constrain the Faculty Association while the Administration
is free to collect data on such matters. We would recommend that the definition be expanded to allow
Associations/unions to collect data consistent with the investigative policies and practices within the
workplace.

C.

Concluding Remarks

In many of the situations listed above, it may be that one or another provision in PIPA may address
whole or part of a given situation. But then again, the provisions may not apply because the language is
not specifically designed to deal with the sorts of labour relations issues faced by unions in general and
Faculty Associations in particular. In some cases, the uncertainty created by the lack of clarity in PIPA
may lead to situations where individuals are uncomfortable providing information to the Association if
they fear the Association may be forced to disclose it. In other cases, the Association has chosen not to
keep records due to potential PIPA implications – the lack of which may harm the collective good and
the ability of the Association to effectively perform its legislated responsibilities.
As a concluding comment, we reiterate our recommendation that PIPA not apply to unions generally
and faculty associations in particular. If the Legislature’s wish is for PIPA to continue to apply to these
groups we would ask that the protections against disclosure be expanded to include those situations
enumerated above.

